PRIVATE EXPRESS TRUST UNDER THE COMMON LAV

PRIVATE EXPRESS TRUST UNDER THE COMMON LAW REPRESENTS A FUNDAMENTAL CONCEPT IN TRUST LAW, SERVING AS A
PIVOTAL MECHANISM FOR THE MANAGEMENT AND DISTRIBUTION OF PROPERTY. THIS TYPE OF TRUST IS DELIBERATELY CREATED
BY THE SETTLOR TO BENEFIT SPECIFIC INDIVIDUALS OR ENTITIES, GOVERNED BY THE ESTABLISHED PRINCIPLES OF COMMON LAW.
UNDERSTANDING THE NATURE, CREATION, AND ENFORCEMENT OF PRIVATE EXPRESS TRUSTS IS ESSENTIAL FOR LEGAL
PRACTITIONERS, FIDUCIARIES, AND BENEFICIARIES ALIKE. THIS ARTICLE EXPLORES THE DEFINING CHARACTERISTICS, LEGAL
REQUIREMENTS, AND KEY ELEMENTS OF PRIVATE EXPRESS TRUSTS UNDER THE COMMON LAW FRAMEW ORK. |T FURTHER DELVES
INTO THE ROLES OF TRUSTEES AND BENEFICIARIES, THE SIGNIFICANCE OF THE TRUST INSTRUMENT, AND THE PRACTICAL
IMPLICATIONS OF THESE TRUSTS IN ESTATE PLANNING AND ASSET PROTECTION. BY EXAMINING RELEVANT CASE LAW AND
STATUTORY INFLUENCES, THIS DISCUSSION PROVIDES A COMPREHENSIVE OVERVIEW THAT SUPPORTS A CLEAR GRASP OF HOW
PRIVATE EXPRESS TRUSTS FUNCTION WITHIN COMMON LAW JURISDICTIONS.

o DEFINITION AND CHARACTERISTICS OF PRIVATE EXPRESS TRUSTS

ESSENTIAL ELEMENTS FOR THE CREATION OF A PRIVATE EXPRESS TRUST

RoOLES AND RESPONSIBILITIES OF TRUSTEES AND BENEFICIARIES

LEGAL FORMALITIES AND THE TRUST INSTRUMENT
o ENFORCEMENT AND REMEDIES IN PRIVATE EXPRESS TRUSTS

e APPLICATIONS AND IMPORTANCE IN ESTATE PLANNING

DeriNITION AND CHARACTERISTICS OF PRIVATE EXPRESS TRUSTS

A PRIVATE EXPRESS TRUST UNDER THE COMMON LAW IS A TRUST INTENTIONALLY CREATED BY A SETTLOR THROUGH AN
EXPLICIT DECLARATION, TYPICALLY IN WRITING, TO HOLD AND MANAGE PROPERTY FOR THE BENEFIT OF DESIGNATED
BENEFICIARIES. UNLIKE RESULTING OR CONSTRUCTIVE TRUSTS, PRIVATE EXPRESS TRUSTS ARISE FROM THE CLEAR INTENTION OF
THE SETTLOR. THESE TRUSTS ARE “PRIVATE” BECAUSE THEY BENEFIT SPECIFIC INDIVIDUALS OR A DEFINED CLASS RATHER THAN
THE PUBLIC OR CHARITABLE CAUSES. THE EXPRESS NATURE OF THESE TRUSTS MEANS THAT THE SETTLOR’S INTENTIONS ARE
EXPLICITLY COMMUNICATED AND LEGALLY RECOGNIZED.

Key FEATURES OF PrRIVATE EXPRESS TRUSTS

PRIVATE EXPRESS TRUSTS UNDER THE COMMON LAW ARE CHARACTERIZED BY SEVERAL DISTINCT FEATURES THAT DIFFERENTIATE
THEM FROM OTHER TRUST FORMS:

* INTENTIONAL CREATION: THE SETTLOR VOLUNTARILY CREATES THE TRUST, DEMONSTRATING A CLEAR INTENTION TO
ESTABLISH FIDUCIARY DUTIES.

o DEFINED BENEFICIARIES: THE TRUST BENEFITS SPECIFIC PERSONS OR A CLEARLY ASCERTAINABLE CLASS OF BENEFICIARIES.
e TRUST PROPERTY: THE TRUST MUST HAVE IDENTIFIABLE PROPERTY OR ASSETS SUBJECT TO THE TRUST.
e TRUSTEE APPOINTMENT: TRUSTEES ARE APPOINTED TO ADMINISTER THE TRUST ACCORDING TO ITS TERMS.

® ENFORCEABILITY: BENEFICIARIES HAVE ENFORCEABLE RIGHTS TO THE TRUST PROPERTY AND CAN HOLD TRUSTEES
ACCOUNTABLE.



EsSeNTIAL ELEMENTS FOR THE CREATION OF A PRIVATE EXPRESS TRUST

TO CONSTITUTE A VALID PRIVATE EXPRESS TRUST UNDER THE COMMON LAY, CERTAIN ESSENTIAL ELEMENTS MUST BE SATISFIED.
THESE ELEMENTS ENSURE THAT THE TRUST IS LEGALLY RECOGNIZED AND ENFORCEABLE. FAILURE TO MEET THESE REQUIREMENTS
CAN RESULT IN THE TRUST BEING DECLARED VOID OR VOIDABLE.

INTENTION OF THE SETTLOR

THE CORNERSTONE OF ANY PRIVATE EXPRESS TRUST IS THE CLEAR INTENTION OF THE SETTLOR TO CREATE A TRUST
RELATIONSHIP. THIS INTENTION MUST BE UNEQUIVOCAL, DEMONSTRATING A WILLINGNESS TO IMPOSE ENFORCEABLE FIDUCIARY
DUTIES ON THE TRUSTEE. MERE WISHES OR MORAL OBLIGATIONS ARE INSUFFICIENT TO ESTABLISH A TRUST, THE SETTLOR’S
INTENTION MUST BE LEGALLY BINDING.

CERTAINTY OF SUBJECT MATTER

THE TRUST PROPERTY MUST BE CERTAIN AND IDENTIFIABLE. THE SUBJECT MATTER CAN INCLUDE REAL ESTATE, PERSONAL
PROPERTY, MONEY, OR OTHER ASSETS. THE TRUST CANNOT OPERATE IF THE PROPERTY IS VAGUE OR ILL-DEFINED, AS THE
TRUSTEE MUST KNOW WHAT ASSETS ARE HELD ON TRUST TO MANAGE THEM APPROPRIATELY.

CerTAINTY OF OBJECTS (BENEFICIARIES)

THE BENEFICIARIES OF A PRIVATE EXPRESS TRUST MUST BE CLEARLY DEFINED OR AT LEAST ASCERTAINABLE. THIS CERTAINTY OF
OBJECTS ALLOWS TRUSTEES TO IDENTIFY WHO IS ENTITLED TO BENEFIT AND ENABLES COURTS TO ENFORCE THE TRUST. THE
CLASS OF BENEFICIARIES CANNOT BE TOO VAGUE OR BROAD, AS THIS UNDERMINES THE TRUST’S ENFORCEABILITY.

LEGAL FORMALITIES

DEPENDING ON JURISDICTION AND THE NATURE OF TRUST PROPERTY, CERTAIN FORMALITIES MAY BE REQUIRED, SUCH AS WRITING
OR REGISTRATION, PARTICULARLY FOR TRUSTS INVOLVING LAND. COMPLIANCE WITH THESE FORMALITIES ENSURES THE TRUST’S
VALIDITY AND PROTECTS AGAINST CHALLENGES.

ROLES AND RESPONSIBILITIES OF TRUSTEES AND BENEFICIARIES

THE PRIVATE EXPRESS TRUST UNDER THE COMMON LAW CREATES A FIDUCIARY RELATIONSHIP BETWEEN TRUSTEES AND
BENEFICIARIES. LUNDERSTANDING THE DISTINCT ROLES AND DUTIES OF EACH PARTY IS CRITICAL FOR THE TRUST’S EFFECTIVE
ADMINISTRATION AND LEGAL COMPLIANCE.

TruUsTEE DUTIES AND OBLIGATIONS

TRUSTEES HOLD LEGAL TITLE TO THE TRUST PROPERTY AND ARE RESPONSIBLE FOR ITS MANAGEMENT AND PROTECTION. THEIR
DUTIES INCLUDE:

® FIDUCIARY DUTY: ACTING IN THE BEST INTERESTS OF THE BENEFICIARIES WITH LOYALTY AND GOOD FAITH.
o DuTY oF CARE: MANAGING THE TRUST PROPERTY PRUDENTLY AND WITH REASONABLE SKILL.
® DUTY TO ACCOUNT: PROVIDING TRANSPARENT RECORDS AND REPORTS TO BENEFICIARIES.

o |MPARTIALITY: TREATING ALL BENEFICIARIES FAIRLY ACCORDING TO THE TRUST TERMS.



BENEFICIARIES’ RIGHTS AND PROTECTIONS

BENEFICIARIES HOLD EQUITABLE TITLE TO THE TRUST PROPERTY AND POSSESS ENFORCEABLE RIGHTS TO ENSURE TRUSTEES
FULFILL THEIR OBLIGATIONS. THESE RIGHTS INCLUDE:

e RECEIVING TRUST INCOME OR CAPITAL AS STIPULATED.
® |NSPECTING TRUST DOCUMENTS AND ACCOUNTS.

® SEEKING LEGAL REMEDIES IF TRUSTEES BREACH THEIR DUTIES.

REQUESTING REMOVAL OR REPLACEMENT OF TRUSTEES IN CASES OF MISCONDUCT.

LEGAL FORMALITIES AND THE TRUST INSTRUMENT

THE TRUST INSTRUMENT, OFTEN A WRITTEN DOCUMENT SUCH AS A TRUST DEED OR WILL, IS THE FOUNDATIONAL LEGAL PROOF
OF A PRIVATE EXPRESS TRUST UNDER THE COMMON LAW. |T SETS OUT THE TERMS, CONDITIONS, AND GOVERNANCE OF THE
TRUST ARRANGEMENT.

IMPORTANCE OF THE TRUST INSTRUMENT

THE TRUST INSTRUMENT DELINEATES THE SETTLOR’S INTENTIONS, THE IDENTITY OF TRUSTEES AND BENEFICIARIES, THE TRUST
PROPERTY, AND THE POWERS AND DUTIES OF TRUSTEES. |T PROVIDES CLARITY AND HELPS PREVENT DISPUTES BY OUTLINING THE
TRUST’S SCOPE AND ADMINISTRATION RULES.

FORMAL REQUIREMENTS

W/HILE THE SPECIFICS VARY BY JURISDICTION, COMMON FORMALITIES INCLUDE:

e THE TRUST MUST BE EVIDENCED IN WRITING, ESPECIALLY FOR TRUSTS INVOLVING REAL PROPERTY.
® THE INSTRUMENT SHOULD BE SIGNED BY THE SETTLOR AND, IN SOME CASES, WITNESSED.

® REGISTRATION OR NOTARIZATION MAY BE NECESSARY TO ENHANCE ENFORCEABILITY.

FAILURE TO COMPLY WITH THESE FORMALITIES CAN JEOPARDIZE THE VALIDITY OF THE PRIVATE EXPRESS TRUST UNDER THE
COMMON LAW.

ENFORCEMENT AND REMEDIES IN PRIVATE EXPRESS TRUSTS

PRIVATE EXPRESS TRUSTS UNDER THE COMMON LAY ARE ENFORCEABLE BY THE BENEFICIARIES THROUGH THE COURTS. THE LEGAL
FRAMEW ORK PROVIDES MECHANISMS TO ENSURE TRUSTEES COMPLY WITH THEIR FIDUCIARY DUTIES AND MANAGE THE TRUST
PROPERTY APPROPRIATELY.



JubiciAL ReMEDIES FOR BREACH OF TRUST

IF A TRUSTEE BREACHES THEIR DUTIES, BENEFICIARIES MAY SEEK VARIOUS REMEDIES, INCLUDING!:

® |INJUNCTIONS: PREVENTING TRUSTEES FROM ACTING CONTRARY TO THE TRUST TERMS.

DAMAGES: COMPENSATION FOR LOSSES CAUSED BY TRUSTEE MISCONDUCT.

ACCOUNT OF PROFITS: RECOVERY OF ANY BENEFITS IMPROPERLY GAINED BY THE TRUSTEE.

ReMovAL oF TRUSTEES: COURTS MAY REMOVE TRUSTEES WHO FAIL IN THEIR RESPONSIBILITIES.

RoLe oF CoUrTS IN TRUST DISPUTES

COURT INTERVENTION ENSURES THAT PRIVATE EXPRESS TRUSTS OPERATE FAIRLY AND ACCORDING TO THE SETTLOR’S
INTENTIONS.JUDGES INTERPRET AMBIGUOUS TRUST TERMS, ENFORCE TRUSTEE OBLIGATIONS, AND PROTECT BENEFICIARY RIGHTS,
MAINTAINING THE INTEGRITY OF THE TRUST RELATIONSHIP.

APPLICATIONS AND IMPORTANCE IN ESTATE PLANNING

PRIVATE EXPRESS TRUSTS UNDER THE COMMON LAW ARE WIDELY USED TOOLS IN ESTATE PLANNING, ASSET PROTECTION, AND
WEALTH MANAGEMENT. THEIR FLEXIBILITY AND LEGAL CERTAINTY MAKE THEM IDEAL FOR ACHIEVING VARIOUS PERSONAL AND
FINANCIAL OBJECTIVES.

ComMMoN Uskes ofF PrIVATE ExPress TRUSTS

THESE TRUSTS ARE EMPLOYED TO:

® PROVIDE FOR MINOR CHILDREN OR VULNERABLE BENEFICIARIES.
* MANAGE AND DISTRIBUTE FAMILY WEALTH ACROSS GENERATIONS.

® PROTECT ASSETS FROM CREDITORS OR LEGAL CLAIMS.

FACILITATE TAX PLANNING AND MINIMIZE ESTATE TAXES.

® SUPPORT CHARITABLE GIVING WITH PRIVATE BENEFITS.

ADVANTAGES OVER OTHER TRUST FoOrRMS

COMPARED TO RESULTING, CONSTRUCTIVE, OR STATUTORY TRUSTS, PRIVATE EXPRESS TRUSTS UNDER THE COMMON LAW
OFFER GREATER CONTROL AND PREDICTABILITY DUE TO THEIR EXPRESS CREATION AND DEFINED TERMS. THIS MAKES THEM
PREFERABLE FOR SETTLORS SEEKING PRECISE AND ENFORCEABLE ARRANGEMENTS TAILORED TO THEIR INTENTIONS.

FREQUENTLY ASKeED QUESTIONS



\WHAT IS A PRIVATE EXPRESS TRUST UNDER COMMON LAW?

A PRIVATE EXPRESS TRUST UNDER COMMON LAW IS A FIDUCIARY RELATIONSHIP WHERE THE SETTLOR EXPLICITLY CREATES A
TRUST, TRANSFERRING PROPERTY TO A TRUSTEE TO HOLD FOR THE BENEFIT OF SPECIFIC PRIVATE BENEFICIARIES, WITH CLEARLY
DEFINED TERMS.

\WHAT ARE THE ESSENTIAL ELEMENTS REQUIRED TO CREATE A VALID PRIVATE EXPRESS
TRUST UNDER COMMON LAW?

THE ESSENTIAL ELEMENTS INCLUDE: (1) INTENTION TO CREATE A TRUST BY THE SETTLOR, (2) A CLEARLY IDENTIFIABLE TRUST
PROPERTY (RES), (3) DESIGNATED TRUSTEE(S) WITH DUTIES, AND (4) CLEARLY ASCERTAINABLE BENEFICIARIES.

How DOES THE CERTAINTY OF INTENTION AFFECT THE VALIDITY OF A PRIVATE EXPRESS
TRUST UNDER COMMON LAW?

CERTAINTY OF INTENTION IS CRUCIAL;, THE SETTLOR MUST DEMONSTRATE A CLEAR INTENTION TO CREATE A TRUST RATHER
THAN A GIFT OR OTHER ARRANGEMENT. COURTS LOOK FOR EXPLICIT LANGUAGE OR CONDUCT INDICATING THE CREATION OF A
TRUST.

CAN A PRIVATE EXPRESS TRUST BE CREATED ORALLY UNDER COMMON LAW?

GENERALLY, PRIVATE EXPRESS TRUSTS INVOLVING LAND MUST BE EVIDENCED IN WRITING UNDER THE STATUTE OF FRAUDS.
HO\X/EVER, TRUSTS OF PERSONAL PROPERTY CAN, IN SOME JURISDICTIONS, BE CREATED ORALLY, THOUGH WRITTEN
DOCUMENTATION IS ADVISABLE FOR CLARITY AND ENFORCEMENT.

\W/HAT IS THE ROLE OF THE TRUSTEE IN A PRIVATE EXPRESS TRUST UNDER COMMON
LAW?

THE TRUSTEE HOLDS LEGAL TITLE TO THE TRUST PROPERTY AND HAS A FIDUCIARY DUTY TO MANAGE AND ADMINISTER THE
TRUST IN ACCORDANCE WITH THE TRUST TERMS AND FOR THE BENEFIT OF THE BENEFICIARIES, EXERCISING CARE, LOYALTY, AND
PRUDENCE.

ADDITIONAL RESOURCES

1. TRUSTS AND EQUITY BY GARY WATT

THIS COMPREHENSIVE TEXT DELVES INTO THE PRINCIPLES OF TRUSTS UNDER COMMON LAW, WITH A PARTICULAR FOCUS ON
PRIVATE EXPRESS TRUSTS. |IT COVERS THE CREATION, OPERATION, AND ENFORCEMENT OF TRUSTS, INCLUDING DETAILED
DISCUSSIONS ON FIDUCIARY DUTIES AND EQUITABLE REMEDIES. THE BOOK IS WIDELY USED BY LAW STUDENTS AND
PRACTITIONERS FOR ITS CLEAR EXPLANATIONS AND PRACTICAL EXAMPLES.

2. PrincipLES oF EQUITY AND TRUSTS BY GRAHAM MOFFAT

MOFFAT’S WORK PROVIDES AN ACCESSIBLE EXPLORATION OF EQUITY AND TRUST LAW, EMPHASIZING THE FORMATION AND
ADMINISTRATION OF PRIVATE EXPRESS TRUSTS. |HE BOOK EXAMINES KEY TOPICS SUCH AS THE INTENTION TO CREATE A TRUST,
CERTAINTY OF SUBJECT MATTER, AND THE ROLES OF TRUSTEES AND BENEFICIARIES. |T IS AN ESSENTIAL RESOURCE FOR
UNDERSTANDING THE FOUNDATIONAL CONCEPTS OF COMMON LAW TRUSTS.

3. THe LAw oF TrRUSTS BY GERAINT THOMAS AND ALASTAIR HUDSON

THIS AUTHORITATIVE TEXT OFFERS AN IN-DEPTH ANALYSIS OF TRUST LAW, FOCUSING ON PRIVATE EXPRESS TRUSTS WITHIN
THE COMMON LAW TRADITION. | T DISCUSSES THE HISTORICAL DEVELOPMENT, STATUTORY FRAMEWORKS, AND CONTEMPORARY
ISSUES IN TRUST LAW. THE AUTHORS PROVIDE CRITICAL INSIGHTS INTO TRUST CREATION, DUTIES, AND REMEDIES, MAKING IT
VALUABLE FOR BOTH STUDENTS AND LEGAL PROFESSIONALS.

4. EQuUITY AND TRUSTS: TEXT, CASES, AND MATERIALS BY PAUL S. DAVIES AND GRAHAM VIRGO
COMBINING CASE LAW WITH SCHOLARLY COMMENTARY, THIS BOOK EXPLORES THE DOCTRINE OF PRIVATE EXPRESS TRUSTS AND



RELATED EQUITABLE PRINCIPLES. |IT PRESENTS A BALANCED APPROACH BY INTEGRATING THEORETICAL PERSPECTIVES WITH
PRACTICAL CASE STUDIES. THE TEXT IS PARTICULARLY USEFUL FOR THOSE SEEKING A NUANCED UNDERSTANDING OF HOW
COURTS INTERPRET AND APPLY TRUST LAW.

5. UNDERSTANDING EQUITY AND TRUSTS BY ALASTAIR HUDSON

HUDSON’S WORK SIMPLIFIES COMPLEX CONCEPTS RELATED TO EQUITY AND PRIVATE EXPRESS TRUSTS, MAKING IT SUITABLE FOR
BEGINNERS AND INTERMEDIATE LEARNERS. | HE BOOK COVERS THE ESSENTIAL ELEMENTS REQUIRED TO ESTABLISH A TRUST AND THE
LEGAL CONSEQUENCES ARISING FROM TRUST ARRANGEMENTS. |T ALSO ADDRESSES CONTEMPORARY CHALLENGES AND REFORMS IN
TRUST LAW.

6. EQUITY AND TRUSTS BY JAMES PENNER

PENNER’S BOOK IS A CONCISE YET DETAILED EXAMINATION OF THE PRINCIPLES GOVERNING PRIVATE EXPRESS TRUSTS UNDER
COMMON LAW. |T EXPLAINS THE REQUIREMENTS FOR TRUST CREATION, THE NATURE OF TRUSTEES’ DUTIES, AND THE RIGHTS OF
BENEFICIARIES. THE TEXT IS PRAISED FOR ITS CLARITY AND LOGICAL STRUCTURE, MAKING IT A POPULAR CHOICE FOR LAW
STUDENTS.

7. THE MoperN LAW OF TRUSTS BY RICHARD EDWARDS AND NIGEL STOCKWELL

THIS BOOK PROVIDES A MODERN PERSPECTIVE ON TRUST LAW, EMPHASIZING PRIVATE EXPRESS TRUSTS AND THEIR PLACE IN
CONTEMPORARY LEGAL PRACTICE. |T COVERS STATUTORY DEVELOPMENTS, CASE LAW UPDATES, AND PRACTICAL ISSUES FACED
BY TRUSTEES AND BENEFICIARIES. THE AUTHORS ALSO DISCUSS THE IMPACT OF GLOBALIZATION AND COMMERCIAL
CONSIDERATIONS ON TRUST LAW.

8. TrusTSs LAw: TEXT AND MATERIALS BY GARY WATT AND PAUL DAVIES

A RICH COMPILATION OF PRIMARY MATERIALS AND EXPERT COMMENTARY, THIS BOOK EXAMINES PRIVATE EXPRESS TRUSTS
THROUGH STATUTES, CASES, AND ACADEMIC WRITINGS. |T OFFERS A COMPREHENSIVE OVERVIEW OF TRUST CREATION,
ADMINISTRATION, AND ENFORCEMENT UNDER COMMON LAW. THE TEXT IS PARTICULARLY VALUABLE FOR THOSE WHO WANT TO
ENGAGE DEEPLY WITH SOURCE MATERIALS AND LEGAL REASONING.

9. EQuITY AND TRUSTS IN CoMMoN L AW BY LIONEL SMITH
SMITH’S BOOK EXPLORES THE INTERSECTION OF EQUITY AND TRUST LAW, FOCUSING ON PRIVATE EXPRESS TRUSTS WITHIN THE
COMMON LAW SYSTEM. |IT PROVIDES DETAILED DISCUSSIONS ON TRUST FORMATION, EQUITABLE REMEDIES, AND THE EVOLVING

NATURE OF FIDUCIARY RELATIONSHIPS. THE WORK IS NOTABLE FOR ITS CRITICAL APPROACH AND ENGAGEMENT WITH
CONTEMPORARY LEGAL DEBATES.
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